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RESPONDENT’S BRIEF

Issue
Must Larsen’s appeal from the district court’s January 30, 2018 order relinquishing
jurisdiction be dismissed as untimely?

Larsen’s Appeal Should Be Dismissed Because It Is Untimely
Larsen pled guilty to felony injury to a child and, on February 22, 2016, the district court
imposed a sentence of 10 years fixed and retained jurisdiction for 365 days. (45064 R., pp.6971.) On January 25, 2017, the district court entered an order extending its jurisdiction by 30
days. (45064 R., pp.78-79.) At the jurisdictional review hearing held on March 16, 2017, the

district court relinquished jurisdiction, after which Larsen’s counsel made an oral Rule 35 motion
for a reduction of sentence, requesting that the district court “modify the sentence so it’s not all
fixed.” (45064 R., pp.85-86; 3/16/17 Tr., p.17, L.23 – p.18, L.6; p.20, Ls.20-21.) The district
court granted the motion and reduced Larsen’s sentence to a unified sentence of 10 years, with
eight years fixed. (3/16/17 Tr., p.20, Ls.22-24; 45064 R., pp.85-86.) Larsen filed a notice of
appeal timely from the district court’s order relinquishing jurisdiction and reducing his sentence
(Supreme Court Docket No. 45064). (45064 R., pp.91-94.) Larsen’s appeal in docket number
45064 was later dismissed pursuant to his notice of voluntary dismissal and motion to dismiss
the appeal, with prejudice. (45849 R., pp.25-31.)
On June 5, 2017, Larsen filed a second Rule 35 motion for a reduction of sentence.
(45064 R., pp.101-02.) A hearing was held on the motion, at which Larsen’s counsel requested
that the district court place Larsen on probation. (7/31/17 Tr., p.13, Ls.4-14; 45849 R., p.20.)
The district court advised that it was unwilling to further reduce Larsen’s sentence or to place
him on probation, stating, “so to the extent that is the relief sought, I’m denying that”; however,
the court advised that it was willing to “put him back into my jurisdiction, have him do a sex
offender treatment rider.” (7/31/17 Tr., p.13, L.21 – p.14, L.14.) The district court entered an
“Order Granting Rule 35 Motion, Imposing Sentence and Retaining Jurisdiction” on July 31,
2017. (45849 R., pp.22-24.) Approximately six months later, on January 30, 2018, the district
court entered an order relinquishing jurisdiction. (45849 R., pp.44-45.) Larsen filed a notice of
appeal on February 21, 2018. (45849 R., pp.46-49.)
“Mindful that the district court did not have jurisdiction to place [him] on his second
period of retained jurisdiction and thus did not have jurisdiction to place him on probation at the
end of that second period of retained jurisdiction,” Larsen nevertheless asserts that the district
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court abused its discretion “by not placing him on probation” in light of his “moderate” risk to
reoffend, cooperation with “the court’s requested polygraphs,” amenability to treatment,
motivation “to be successful on probation,” and because he feels he has “already spent a lot of
time in custody.” (Appellant’s brief, pp.5-6.) Larsen’s appeal must be dismissed because he
failed to timely file his notice of appeal from any order over which the district court had subject
matter jurisdiction.
Rule 14 of the Idaho Appellate Rules provides that an appeal in a criminal matter must be
filed within 42 days from the date of the filing of “any judgment or order of the district court
appealable as a matter of right.” I.A.R. 14(a). An order entered by the district court without
subject matter jurisdiction is void and, therefore, not appealable as a matter of right. State v.
Urrabazo, 150 Idaho 158, 163, 244 P.3d 1244, 1249 (2010) abrogated on other grounds by
Verska v. Saint Alphonsus Reg'l Med. Ctr., 151 Idaho 889, 265 P.3d 502 (2011). The failure to
timely file a notice of appeal from an appealable order is a jurisdictional defect and requires
automatic dismissal of the appeal. I.A.R. 21; State v. Ciccone, 150 Idaho 305, 306, 246 P.3d
958, 959 (2010) (citation omitted); Urrabazo, 150 Idaho at 163, 244 P.3d at 1249.
Larsen filed his notice of appeal within 42 days of the district court’s January 30, 2018
order relinquishing jurisdiction. (Compare 45849 R., p.44 with 45849 R., p.46.) As Larsen
concedes on appeal, however, “the district court did not have jurisdiction to place [him] on his
second period of retained jurisdiction and thus did not have jurisdiction … at the end of that
second period of retained jurisdiction.” (Appellant’s brief, p.5.) Because the district court did
not have jurisdiction to place Larsen on his second rider, both the court’s order retaining
jurisdiction a second time and its subsequent order relinquishing jurisdiction are void.
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The district court relinquished jurisdiction in this case on March 16, 2017, following
Larsen’s first period of retained jurisdiction. (45064 R., pp.85-86.) At the March 16, 2017,
jurisdictional review hearing, Larsen’s counsel made an oral Rule 35 motion for a reduction of
sentence, which the district court granted, reducing the fixed portion of Larsen’s sentence by two
years. (45064 R., pp.85-86; 3/16/17 Tr., p.20, Ls.20-24.) Larsen subsequently filed a second
Rule 35 motion for a reduction of sentence and, on July 31, 2017, the district court entered an
“Order Granting Rule 35 Motion, Imposing Sentence and Retaining Jurisdiction.” (45064 R.,
pp.101-02; 45849 R., pp.22-24.)

Larsen’s second Rule 35 motion was an impermissible,

successive Rule 35 motion and, as such, the district court lacked jurisdiction to consider it, much
less to grant the motion by retaining jurisdiction a second time. 1 I.C.R. 35(b); State v. Hurst, 151
Idaho 430, 439, 258 P.3d 950, 959 (Ct. App. 2011) (under Rule 35, “only a single motion for
reduction of sentence, whether written or oral, is allowed”); State v. Bottens, 137 Idaho 730, 52
P.3d 875 (Ct. App. 2002) (“the prohibition of successive motions under Rule 35 is a
jurisdictional limit”). Furthermore, as Larsen acknowledges on appeal (Appellant’s brief, p.5),
the district court did not have the authority to place him on a second period of retained
jurisdiction without an intervening period of probation. I.C. § 19-2601(4); State v. Flores, 162
Idaho 298, 302, 396 P.3d 1180, 1184 (2017); Urrabazo, 150 Idaho at 162, 244 P.3d at 1248.
Because the district court did not have the authority to grant Larsen’s second Rule 35
motion for a reduction of sentence or to retain jurisdiction a second time, both its “Order
Granting Rule 35 Motion, Imposing Sentence and Retaining Jurisdiction” and its subsequent
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Even if Larsen’s Rule 35 motion for a reduction of sentence had not been a prohibited second
Rule 35 motion, the district court lacked the authority to reinstate jurisdiction pursuant to the
motion. State v. Flores, 162 Idaho 298, 301-02, 396 P.3d 1180, 1183-84 (2017) (Rule 35 is
inapplicable to a request for jurisdiction to be reinstated because such a request “does not
constitute a correction, modification, or reduction of a criminal sentence”).
4

order relinquishing jurisdiction (filed January 30, 2018) are void for want of subject matter
jurisdiction. Urrabazo, 150 Idaho at 163, 244 P.3d at 1249. Larsen’s notice of appeal, filed
February 21, 2018 (45849 R., p.46), was not filed within 42 days of any order appealable as a
matter of right. His appeal is therefore untimely and must be dismissed. Id.

Conclusion
The state respectfully requests this Court to dismiss Larsen appeal as untimely.

DATED this 9th day of November, 2018.
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